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SUMMARY 
The South African Revenue Service has since 2009 introduced “reference pricing” 
as a tool to detect undervaluation of customs values of imported clothing and 
textiles. The term “reference pricing” is not defined in the Customs and Excise Act 
No.91 of 1964 which is the legislation that governs the importation of goods into 
the Republic of South Africa.  
The mandate of the South African Revenue Service, amongst others, is to 
facilitate legitimate trade. By applying the reference pricing guidelines the South 
African Revenue Service will target all importers who declare customs values 
which are less than the reference price for a targeted tariff heading associated 
with an item of clothing or textile.  
The Customs and Excise Act No.91 of 1964 is clear in that the transaction value 
which is the price paid or payable for the imported goods shall be the value used 
for customs duty purposes. The Customs and Excise Act No.91 of 1964 also 
requires that the interpretation of the sections 65, 66 and 67 of the said Act shall 
be subject to the Agreement on Implementation of Article VII of the General 
Agreement on Tariffs and Trade 1994 (Valuation Agreement). 
Part I of the Valuation Agreement deals with the rules for customs valuation. 
Article 17 of part 1 allows for customs administrations to satisfy themselves as to 
the truth or accuracy of any statement, document or declaration presented for 
customs valuation purposes. The Technical Committee on Customs Valuation of 
the World Trade Organisation decided the following in so far as Article 17 of the 
aforesaid agreement is concerned: 
“1. When a declaration has been presented and where the customs administration 
has reason to doubt the truth or accuracy of the particulars or of documents 
produced in support of this declaration, the customs administration may ask the 
importer to provide further explanation, including documents or other evidence, 
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that the declared value represents the total amount actually paid or payable for the 
imported goods, ....” 
It would appear that the South African Revenue Service is using reference prices 
as a tool to support its reason for doubting the truth or accuracy of the declared 
customs values. The indiscriminate use of reference pricing, it is submitted, affects 
legitimate trade adversely.  
This treatise provides an understanding of how the customs value should be 
determined in terms of the Customs and Excise Act No.91 of 1964 and the 
Valuation Agreement. It then provides a background to reference pricing and how 
reference pricing will be used to detect undervalued imports of clothing and 
textiles, the advantages and disadvantages of using reference pricing and a 
comparative analysis of the approach adopted by the Mexican Tax Administration 
Service in so far as the use of reference pricing is concerned. It was established 
that the reference price cannot replace the customs value of an imported clothing 
item as the customs value is based on the price actually paid or payable for it and 
not on some arbitrary or fictitious value. The reference price can only be used as a 
tool to identify importers that are possibly undervaluing the customs values. The 
disadvantages far outweigh the advantages of using reference pricing.  
The treatise further provides a background to the use of a valuation database as a 
risk assessment tool and compares this to the use of reference pricing. The use of 
reference pricing and its impact on trade facilitation is then discussed as well as 
whether the use of reference pricing is consistent with the risk management 
principles as discussed in the World Customs Organisation Risk Management 
Guide. It was established that the South African Revenue Service has not 
disclosed the basis of arriving at the reference price per tariff heading that it 
targets and the use of reference pricing is not sanctioned by any international 
guideline or agreement. It was also established that the use of reference pricing 
targets compliant importers unnecessarily and this practice goes against the 
principles of trade facilitation.   
xii 
 
The use of reference pricing can be used as a tool to detect undervalued imports 
of clothing but should not be used as a basis to stop every consignment of 
clothing simply because the customs value declared is less than the reference 
price. It should not be used as a stand-alone tool but rather enhanced further with 
the recommendations provided. In the final analysis, recommendations are 
provided which seek to enhance the reference pricing mechanism and to further 
identify and exclude compliant importers and limit the use of reference pricing to 
target non-compliant importers who undervalue the customs value of imported 
clothing and textile items.  
Key words: customs value, transaction value, undervaluation, reference pricing, 
tariff, importer 
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CHAPTER 1 
 
INTRODUCTION 
 
1.1 Background to the research 
It is submitted that the South African clothing and textile sector is under severe 
threat both in terms of production and job losses due to the ever increasing 
importation of cheap and / or undervalued clothing and textile items from China 
and other countries mainly from the Far East. Local manufacturers cannot 
compete favourably with importers who are under-declaring the values for 
customs duty purposes. 
“At an industrial policy meeting of [the] trade union federation Cosatu, Trade & 
Industry Minister Rob Davies said the country was struggling with illegal clothing 
imports as well as under-declaration of the value of goods so as to avoid paying 
duty.”1 
“Exports of clothing from China to South Africa have risen from R4 billion in 2005, 
when the shopkeeper migration got under way, to R8.5 bn in 2006 and to      
R11.2 bn in 2010. The growth in trade is matched only by the increase in fraud 
associated with it..., while the Chinese government in 2010 recorded R11.3 bn in 
clothing exports to SA, SARS recorded only R6.7 bn-worth entering through SA 
customs. The missing balance was either under-valued (“under invoiced”) or 
smuggled past customs to avoid the 45% duty payable on clothing.”2 
The South African Revenue Service (SARS) is mandated to facilitate legitimate 
trade and protect the economy and society from the illegal importation of goods. 
The SARS is the agency at the forefront of identifying and addressing importers 
who undervalue their imports. The division within SARS that is tasked with dealing 
with imports and exports is the Customs Division. 
                                            
1Letitia Watson, Illegal clothing imports threaten SA retail (24 July 2011), http://www.fin24.com/Economy/Illegal-clothing-
imports-threaten-SA-retail-20110724, accessed on 2 August 2013. 
2Noseweek Issue 157, Howzit China? (1 November 2012), http://www.noseweek.co.za/article.php?current_article=2836, 
accessed on 2 August 2013. 
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Importers adopt a variety of schemes to undervalue the imports of clothing and 
textiles. In response to the problem of undervaluation of imports of clothing and 
textiles, the SARS has adopted a valuation based targeting system which will 
utilise reference pricing data to detect undervalued imports of clothing and textiles. 
 
1.2 The Research Problem 
The SARS has not defined the basis of determining the reference pricing data 
except for what has been said in the media and in the annual report and strategic 
plans and neither have they made available the reference prices to the public and 
other stakeholders. Based on the overview of the relevant literature the following 
research problem becomes evident: 
Whilst the use of reference pricing data may be a tool to identify importers that are 
potentially undervaluing the imports of clothing and textiles, is it really addressing 
the problem of undervaluation? 
 
1.3 The Research Questions 
Is the use of reference pricing data: 
1.3.1 consistent with the provisions of the Customs and Excise Act No.91 of 1964 
(Customs Act)? (refer to Chapter 3) 
1.3.2 consistent with the provisions of the General Agreement on Tariffs and 
Trade 1994 (GATT) agreement on customs valuation? (refer to Chapter 3) 
1.3.3 consistent with the World Customs Organisation (WCO) guidelines on the 
use of national valuation databases which may be used as a source for reference 
pricing data? (refer to Chapter 7) 
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1.3.4 adequate to increase compliance levels with regard to the undervaluation of 
imported clothing? (refer to Chapters 5 and 8) 
1.3.5 hampering legitimate trade?(refer to Chapter 8) 
1.3.6 consistent with the risk management principles as set out in the WCO Risk 
Management Guide?(refer to Chapter 8) 
 
1.4 Research objectives 
The objective of the research was to assess the adequacy of reference pricing as 
a tool to address the undervaluation of imports of clothing and textiles within the 
framework of the Customs Act, international agreements, international guidelines 
and frameworks with a view to proposing recommendations to enhance the risk 
identification of importers that are undervaluing the importation of clothing and 
textiles into South Africa. The research study should also assist importers who are 
declaring the true customs value to meaningfully engage the SARS Customs 
Division. 
 
1.5 Research method used 
The research method used was based on an analysis and interpretation of 
documentary data. Qualitative methods were used to describe and explain, 
explore and interpret and build theory without the aid of quantification variables.  
The data used for the research comprised the following: 
 Legislation; 
 case law; 
 international agreements; 
 writings of experts in the field and popular media; 
 SARS documents, guides, annual reports and strategic plans; 
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 WCO documents and guides; 
 World Trade Organisation (WTO) documents and guides. 
Further, only publicly available information was used in the research.  
 
1.6 Limitation of scope 
There are six methods of valuation per the Customs Act and the Valuation 
Agreement.  
“.... The Valuation Agreement prescribes six methods of valuation which must be 
applied in strict hierarchical order. Thus, if the transaction value cannot be 
ascertained in terms of Article 1, Article 2 must be tried, and so on. The methods, 
in order of precedence, are: 
1. The transaction value of the goods, i.e. the price actually paid or payable  
2. The transaction value of identical goods 
3. The transaction value of similar goods 
4. The “deductive” method (where the customs value is derived from the selling 
price of the imported goods in the Republic) 
5. The “computed” method (where the value is derived from the built-up cost of 
the imported goods); 
6. The so-called “fall back” method, being one of the other five methods applied 
more flexibly. 
However, the majority of goods are valued using method one, which is the actual 
price paid or payable by the buyer of the goods.”3 
The research was limited to method one which is based on the transaction value 
of imported goods. The rationale for limiting the research to valuation method one 
is that the SARS confirms that the majority of goods are valued using method one. 
 
                                            
3South African Revenue Service, Valuation (n.d.), http://www.sars.gov.za/ClientSegments/Customs-
Excise/Processing/Assessment/Pages/Valuation.aspx – accessed on 3 August 2013. 
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1.7 Statement of assumptions 
1.7.1 In the absence of any detailed guidance by the SARS on how the reference 
prices are arrived at, it is assumed that the reference price that is being used by 
SARS is a price which SARS together with industry partners believe should be the 
minimum price that should be declared on an item of imported clothing or textile 
which is assigned to a tariff classification in terms of the Harmonized System of 
classifying goods for customs clearance purposes. In other words a reference 
price / value would be assigned for each tariff per item of clothing or textile.4  
1.7.2 The SARS has not given any indication as to who the industry partners are. 
However it is assumed that since the local clothing and textile industries are being 
threatened, the industry partners used would comprise the local clothing and 
textile manufacturing sector. 
 
1.8 Approach   
To meet the research objectives, the approach of this treatise is as follows: 
 Chapter 2 – Discusses the classification of goods according to a tariff 
heading and gives an historical overview on customs valuation. 
 Chapter 3 – Discusses what the Customs Act and the Valuation Agreement 
states with regards to valuation. 
 Chapter 4 – Seeks a meaning for the term “reference pricing” and, 
discusses the use of reference pricing data and the basis on which the 
SARS uses reference pricing data to address undervaluation. 
 Chapter 5 – Gives an overview of the advantages and disadvantages of 
using reference pricing in order to ascertain whether the use of reference 
prices hampers legitimate trade.  
                                            
4South African Revenue Service, Strategic Plan 2013/14 – 2017/18 (n.d.) at 44, 
http://www.sars.gov.za/AllDocs/SARSEntDoclib/Ent/SARS-Strat-10%20-%20SARS%20Strategic%20Plan%202013-
14%20to%202017-18.pdf, accessed on 1 August 2013. 
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 Chapter 6 – Provides an overview of how the Mexican Tax Administration 
Service uses reference pricing to deal with undervaluation and to draw 
comparison with the SARS use of reference pricing. 
 Chapter 7 – Discusses the provisions of the WCO guideline on the use of a 
valuation database as a risk assessment tool. 
 Chapter 8 – Discusses the term “trade facilitation”, the principles thereof 
and the costs and benefits of trade facilitation. This chapter then explains 
the benefits of risk management and the risk management process.  
 Chapter 9 – Provides recommendations to improve the identification of 
undervalued imports of clothing and textiles.  
 Chapter 10 – Draws overall conclusions. 
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CHAPTER 2 
 
CLASSIFICATION ACCORDING TO TARIFF HEADINGS AND A HISTORICAL 
OVERVIEW OF CUSTOMS VALUATION 
 
2.1 Tariff classification of imported goods5 
“1. SCOPE 
a) All import and export transactions require declarations according to an 
appropriate tariff heading. The tariff classification code is directly linked to the rate 
of duty payable on that commodity. Items are classified in terms of the 
International Harmonised Commodity and Coding System, under the WCO 
Harmonised System Convention. 
2.1 What is Tariff Classification? 
a) Tariff classification is the process whereby any imported or exported commodity 
is put into a certain category, by virtue of what it is, or how it is made or what it is 
used for. According to this classification, the correct rate of duty, if any, will be 
calculated.” 
It is submitted that the rate of duty that is leviable on any imported commodity 
would be based on the tariff heading applicable to the imported commodity. 
Having established a rate of duty associated with a tariff heading, the next 
essential component would be to establish the value on which to levy the rate of 
duty to compute the customs duty and Value-Added Tax (VAT) payable on import.  
 
An example of a tariff classification in respect of cotton T-shirts, singlets and other 
vests, knitted or crocheted would be as follows6: 
 
                                            
5South African Revenue Service, Customs External Policy Tariff Classification (7 June 2013) at 3, 
http://www.sars.gov.za/AllDocs/OpsDocs/Policies/SC-CR-A-09%20-%20Tariff%20Classification%20-
%20External%20Policy.pdf, accessed on 29 September 2013. 
6FTW Online, Tariff Book (n.d.), http://www.ftwonline.co.za/OrdinaryCustomsDutyFullDetail.aspx?tariffItemId=5813, 
accessed on 21 September 2013. 
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Heading CD Article Description Statistical Unit General EU EFTA SADC 
61.09 
 
T-shirts, singlets and other vests, knitted or crocheted: 
6109.10 9 -Of cotton. U 45% 20% 20% Free 
 
It is submitted that the interpretation of the above would then be the following: 
1. The tariff heading associated with T-shirts, singlets and other vests, knitted or 
crocheted, of cotton would be 6109.10 9.  
2. The statistical unit for customs declaration would be per unit which would be 
the number of T-shirts. 
3. The rate of duty varies according to the source of the imported goods. In 
general the rate of duty applicable to the aforementioned tariff heading would 
be 45% of the customs value, unless the imported goods are imported from the 
European Union (EU) or European Free Trade Association (EFTA) where the 
rate of duty would be 20% of the customs value and lastly if the T-shirts are 
imported from the Southern African Development Community (SADC) it would 
attract no customs duty.  
 
Having ascertained how a tariff heading is associated with an imported 
commodity, the next step would be to determine the customs value upon which 
the rate of duty would be levied in order to arrive at the customs duties payable on 
importation.  
 
2.2 Types of customs duties 
 
There are two types of customs duties per the WTO, namely specific and ad 
valorem.  
“Customs duties can be designated in either specific or ad valorem terms or as a 
mix of the two. In case of a specific duty, a concrete sum is charged for a 
quantitative description of the good, for example USD 1 per item or per unit. The 
9 
 
customs value of the good does not need to be determined, as the duty is not 
based on the value of the good but on other criteria. In this case, no rules on 
customs valuation are needed and the Valuation Agreement does not apply. In 
contrast, an ad valorem duty depends on the value of a good. Under this system, 
the customs valuation is multiplied by an ad valorem rate of duty (e.g. 5 per cent) 
in order to arrive at the amount of duty payable on an imported item. “7 
The ad valorem customs duty is dependent on the value of a good. This value is 
referred to as the customs value. Customs value is defined as: 
“... a customs procedure applied to determine the customs value of imported 
goods. If the rate of duty is ad valorem, the customs value is essential to 
determine the duty to be paid on an imported good.”8 
It is submitted that most of the tariff headings per the Harmonised System 
Convention for clothing and textiles are based on the ad valorem rate of duty 
which is then applied to the customs value of the imported goods. 
In the South African context, customs duties are imposed by the Customs Act. 
They are levied on imported goods with the aim of raising revenue and protecting 
the local market.9 
In South Africa there are three kinds of duties that are levied on imported goods: 
“Customs duties (including additional ad valorem duties on certain luxury or non-
essential items)  
Anti-dumping and countervailing duties 
VAT (which is also collected on goods imported and cleared for home 
consumption).”10 
                                            
7World Trade Organisation, Technical Information on Customs Valuation (n.d.),  
http://www.wto.org/english/tratop_e/cusval_e/cusval_info_e.htm, accessed on 16 August 2013. 
8Ibid.  
9South African Revenue Service, Customs Duties and Vat (n.d.), http://www.sars.gov.za/ClientSegments/Customs-
Excise/Processing/Assessment/Pages/Duties.aspx, accessed on 16 August 2013. 
10Ibid. 
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This treatise focuses on the customs duties and VAT that would be payable on an 
imported commodity. In summary, the amount and type of duty imposed on a 
product is determined by the following main criteria: 
“The value of the goods (the customs value) 
The volume or quantity of the goods  
The tariff classification of the goods (the tariff heading).”11 
 
2.3 Overview of undervaluation / under-invoicing and its effects 
Undervaluation can be defined as: 
“...the state of being valued, or the act of valuing something, at less than the true 
worth”12 
Under-invoicing can be defined as: 
“The provision of an invoice that states price as less than is actually being paid. 
This might be done on an import in order to reduce the amount that will be 
collected by an ad valorem tariff. ....”13 
It is submitted that the undervaluation or under-invoicing of customs values has 
the effect that a lower value than the actual or true value of an imported item 
would be declared for customs clearance purposes with the effect of paying less 
customs duties and VAT on importation. This has the effect of lowering the 
revenue collections by the SARS and it also threatens the local clothing and textile 
industries in that they cannot compete favourably with the importers that 
undervalue or under-invoice the customs values of their imports. This also then 
leads to factory closures and the resulting job losses. 
                                            
11South African Revenue Service, Customs Duties and Vat (n.d.), http://www.sars.gov.za/ClientSegments/Customs-
Excise/Processing/Assessment/Pages/Duties.aspx, accessed on 16 August 2013. 
12Dictionary Central (n.d.), http://www.dictionarycentral.com/definition/undervaluation.html, accessed on 22 September 
2013. 
13Dictionary Central (n.d.), http://www.dictionarycentral.com/definition/under-invoicing.html, accessed on 22 September 
2013. 
11 
 
2.4 Conclusion 
Article VII of the GATT laid down the general principles for an international system 
of valuation. It stipulated that the value for customs purposes of imported 
merchandise should be based on the actual value of the imported merchandise on 
which duty is assessed, or of like merchandise, and should not be based on the 
value of merchandise of national origin or on arbitrary or fictitious values.14 
When a customs clearance is made for an imported item, it would have to be 
declared to the SARS in terms of the Customs Act. Some of the more important 
elements of such declaration, amongst others, would be the correct tariff 
classification of the imported item, as well as the declaration of the true value, so 
that the correct customs duty and VAT can be levied on the imported item.  
The basic premise advanced with the international system of customs valuation is 
that the transaction value, which is the price paid or payable for the imported item, 
should be the value used for customs duty purposes. The Valuation Agreement is 
also clear in that the use of arbitrary or fictitious values should not be used to 
determine the customs value of an imported item.   
Chapter XI of the Customs Act deals with the penal provisions and section 84 of 
the Customs Act deals with false documents and declaration. Section 84 (1) 
reads:15 
“Any person who makes a false statement in connection with any matter dealt with 
in this Act, or who makes use for the purposes of this Act of a declaration or 
document containing any such statement shall, . . ., be guilty of an offence and 
liable on conviction to a fine not exceeding R40 000 or treble the value of the 
goods to which such statement, declaration or document relates, whichever is the 
greater, or to imprisonment for a period not exceeding ten years, or to both such 
fine and such imprisonment, . . ..” 
                                            
14World Trade Organisation, Technical Information on Customs Valuation (n.d.),  
http://www.wto.org/english/tratop_e/cusval_e/cusval_info_e.htm, accessed on 16 August 2013. 
15Acts Online, Customs and Excise Act, 1964 (Act No.91 of 1964) (n.d.)  Chapter XI: Penal Provisions, 
http://www.acts.co.za/customs-and-excise-act-1964/, accessed on 23 September 2013. 
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It must be noted that the penal provisions for customs contraventions are 
sanctioned by the Customs Act and not by the provisions of the Tax Administration 
Act, 28 of 2011.  
It is submitted that when an importer submits a declaration with a lower value than 
the true and correct value, then such declaration would contain a false statement 
and the SARS can impose the penalties which are mentioned in the 
aforementioned extract and which, on conviction, may also result in imprisonment.   
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CHAPTER 3 
 
CUSTOMS VALUATION IN TERMS OF THE CUSTOMS ACT AND THE 
AGREEMENT ON IMPLEMENTATION OF ARTICLE VII OF THE GENERAL 
AGREEMENT ON TARIFFS AND TRADE 1994 
 
3.1 Clearance of goods and liability for payment of duties 
The clearance of goods and the liability for payment of duties has been 
summarised in the case of Commissioner, SARS v Trend Finance (Pty) Ltd [2007] 
SCA 59 (RSA) where Cloete, JA stated:16 
“[5] Chapter V [of the Customs Act] deals with clearance of goods and liability for 
payment of duties. Every importer of goods is obliged in terms of s 38(1) to make 
due entry of those goods in terms of s 39. That latter section requires the person 
entering any imported goods for any purpose to deliver a bill of entry to the 
Controller in the prescribed form; to declare that the particulars contained in the 
bill of entry are correct; and to pay all duties due on the goods. Section 40(1) 
provides that no entry shall be valid unless the true value of the goods on which 
duty is leviable or which is required to be declared under the provisions of the Act, 
has been declared; a correct invoice has been produced to the Controller in the 
case of goods consigned to any person in the Republic; and the correct duty has 
been paid. Section 44(6)(c) provides that in all cases except those specifically 
mentioned, the liability for duty on any imported goods is that of the importer or 
owner of such goods (or any person who assumes such liability for any purpose 
under the provisions of the Act). Section 44(10) provides that any duty for which 
any person is liable in terms of s 44 shall be payable upon demand by the 
Commissioner. Section 47 provides that duty shall be paid on all imported goods 
in accordance with the provisions of Schedule 1.” 
Based on the aforementioned citation, it is imperative that the true value of the 
goods be declared for customs clearance purposes.  
                                            
16(2007) SCA 59 (RSA) at 3. 
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3.2 Customs value in terms of the Customs Act and the Agreement on 
Implementation of Article VII of the General Agreement on Tariffs and Trade 
1994 
Section 74A of the Customs Act requires that “the interpretation of sections 65, 66 
and 67 which deal with value, shall be subject to the agreement concluded at 
Geneva on 12 April 1979 and known as the Agreement on Implementation of 
Article VII of the General Agreement on Tariffs and Trade, the Interpretative Notes 
thereto, the Advisory Opinions, Commentaries and Explanatory Notes, Case 
Studies and Studies issued under the said Agreement on Implementation of 
Article VII of the General Agreement on Tariffs and Trade” (Valuation Agreement). 
The sections in the Customs Act dealing with value for customs duty purposes 
have been summarised in the case of Commissioner, SARS v Trend Finance (Pty) 
Ltd where Cloete, JA stated:17 
“[6] Chapter IX [of the Customs Act] deals with value. Section 65(1) provides that 
the value for customs duty purposes of any imported goods shall, at the time of 
entry, be the transaction value thereof within the meaning of s 66; and that section 
stipulates that the transaction value is the price actually paid or payable for the 
goods when sold for export to the Republic (adjusted in terms of s 67). ...” 
The Valuation Agreement prescribes six methods of valuation which must be 
applied in strict hierarchical order, however the majority of goods are valued using 
method one, which is the actual price paid or payable by the buyer of the goods.18 
As mentioned in the introduction at 1.6 this treatise is limited to valuation method 
one which is based on the transaction value of goods. 
Section 65 of the Customs Act addresses the value for customs duty purposes 
and stipulates what the value for customs duty purposes should be as follows:19 
                                            
17(2007) SCA 59 (RSA) at 4. 
18South African Revenue Service, Valuation (n.d.), http://www.sars.gov.za/ClientSegments/Customs-
Excise/Processing/Assessment/Pages/Valuation.aspx – accessed on 3 August 2013. 
19Acts Online, Customs and Excise Act, 1964 (Act No.91 of 1964) (n.d.) Chapter IX: Value, http://www.acts.co.za/customs-
and-excise-act-1964/, accessed on 17 August 2013. 
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“1) Subject to the provisions of this Act, the value for customs duty purposes of 
any imported goods shall, at the time of entry for home consumption, be the 
transaction value thereof, within the meaning of section 66.” 
Section 66(1) defines the term “transaction value” as used in section 65(1) as 
follows: 
“1) Subject to the provisions of this Act, the transaction value of any imported 
goods shall be the price actually paid or payable for the goods when sold for 
export to the Republic, ....“ 
The following table sets out which sections of the Customs Act refer to which 
article or method of the Valuation Agreement:20 
ACT REFERENCE AGREEMENT 
REFERENCE 
VALUE METHOD 
Section 66(1) read with 
Section 67 
Article 1 read with Article 8 1 – Transaction value method 
[Method 1] 
Section 66(4) Article 2 2 – Identical Goods value 
method 
Section 66(5) Article 3 3 – Similar Goods value 
method 
Section 66(7) Article 4 4 – Deductive value method 
Section 66(8) Article 5 5 – Computed value method 
Section 66(9) Article 6 6 – Fall-Back value method 
 
                                            
20South African Revenue Service, Customs and Border Management External Policy Customs Valuation on Imports 
Transaction Value Method (Method 1) (30 March 2010) at 3, http://www.sars.gov.za/AllDocs/OpsDocs/Policies/SC-CR-A-
05%20-%20Method%201%20Valuation%20of%20Imports%20-%20External%20Policy.pdf, accessed 17 August 2013. 
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3.3 The price to be declared under the Transaction Value Method (Method 1)  
The price to be declared under the transaction value method comprises the 
following three components:21 
“2.2.1 Actual value 
a) The value for Customs purposes of imported goods must be based on the 
actual value of the goods on which duty is assessed and should not be based on 
the value of goods of national origin or on arbitrary or fictitious values. 
b) The “actual value” must be the price at which such or like goods are sold or 
offered for sale in the ordinary course of trade under fully competitive conditions. 
c) ...  
2.2.2 Price actually paid or payable 
a) The primary basis for Customs value under the World Trade Organisation 
Valuation Agreement is the “transaction value” as defined in Section 66(1) read 
with Section 67. 
b) The transaction value of imported goods shall be the total price actually paid or 
payable for the imported goods, at the port or place of export, in the ordinary 
course of trade, under fully competitive conditions. This is a real price which is 
actually made and not a “normal” price for imported goods. 
2.2.3 Port or place of export 
a) The FOB [Free on board] contract has been retained by South Africa as the 
basis for valuation. Consequently, all costs, charges and expenses up to the point 
where the goods are loaded onto a ship or other vehicle, are dutiable. 
b) ...” 
 
                                            
21South African Revenue Service, Customs and Border Management External Policy Customs Valuation on Imports 
Transaction Value Method (Method 1) (30 March 2010) at 4, http://www.sars.gov.za/AllDocs/OpsDocs/Policies/SC-CR-A-
05%20-%20Method%201%20Valuation%20of%20Imports%20-%20External%20Policy.pdf, accessed 17 August 2013.  
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3.4 The provisions of Article 7 to the Valuation Agreement 
Article 7 to the Valuation Agreement states that if the customs value of imported 
goods cannot be determined under the provisions of Article 1 through 6 which are 
basically the six methods of valuation, then the customs value shall be determined 
using reasonable means consistent with the principles and general provisions of 
the said agreement and on the basis of data available in the country of 
importation.22 
Paragraph 2 to Article 7 of the Valuation Agreement lists the basis on which 
customs value should not be determined:23 
“2. No customs value shall be determined under the provisions of this Article on 
the basis of: 
(a) …; 
(f) minimum customs values; or 
(g) arbitrary or fictitious values.” 
It is submitted that the reference price is the minimum value that the SARS 
Customs Division would expect importers to declare for a given tariff classification 
code, however it is clear that this value cannot be used as a basis to determine 
the customs value.  
 
3.5 Conclusion 
This chapter discussed the basis of determining the customs value for duty 
purposes which is sanctioned by the relevant provisions of the Customs Act and 
the Valuation Agreement. It is clear, based on the above discussions, that the 
customs value should be based on the actual value which is the price paid or 
                                            
22World Trade Organisation, Agreement on Implementation of Article VII of The General Agreement on Tariffs And Trade 
(1994) at 176, http://www.wto.org/english/docs_e/legal_e/20-val.pdf, accessed on 16 August 2013. 
23Ibid.  
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payable for the goods and not on minimum customs values or arbitrary or fictitious 
values. 
This chapter partly answers the research questions as to whether the use of 
reference pricing is consistent with the provisions of the Customs Act and the 
Valuation Agreement. It is clear that the use of the reference price as the value of 
an imported item is inconsistent with the provisions of the Customs Act and the 
Valuation Agreement in so far as the transaction value of an imported item of 
clothing or textile is concerned.  
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CHAPTER 4 
 
REFERENCE PRICING 
 
4.1 Background to the introduction and use of reference pricing 
Importers adopt a variety of schemes to undervalue the imports of clothing and 
textiles. In response to the problem of undervaluation of imports of clothing, the 
SARS has adopted a valuation based targeting system which will utilise reference 
pricing data to detect undervalued imports of clothing and textiles. This was first 
considered in 2009.  
“The South African Revenue Service (SARS) is considering introducing reference 
price guidelines for imported goods to help in the fight against customs duty fraud. 
SARS made a presentation on the extent of commercial fraud to the portfolio 
committee on economic development in Parliament. .... One option being 
considered within Nedlac was the introduction of reference price guidelines to help 
determine whether under-valuation was taking place. The guideline price would 
replace the invoiced price. Customs duty to be paid would be determined by a 
base price for a particular item.”24 
The above extract gives the impression that the reference prices may replace the 
declared values should the declared values be below the reference prices. 
However this does not appear to be the case as further communications from the 
SARS indicated that it would be used as a tool to detect undervaluation. 
The SARS mentioned in its 2011-2012 report that it had implemented the price 
referencing tool. 
“In addition, following engagements at NEDLAC to address concerns relating to 
undervaluation, task teams have been formed comprising industry, labour and 
SARS. Tariff Headings that constitute the largest threat to industry and labour 
were identified, and a price reference engine has been implemented. The price 
                                            
24Sabinet Law, SARS Considers Introducing Reference Price Guidelines to Combat Customs Fraud (22 October 2009), 
http://www.sabinetlaw.co.za/economic-affairs/articles/sars-considers-introducing-reference-price-guidelines-combat-
customs-fraud, accessed on 17 August 2013. 
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referencing tool was designed as a risk tool to alert tariff lines where serious 
suspicion of undervaluation is suspected.”25 
The reference pricing database appears to be a tool that the SARS is using to 
detect undervalued imports. This has been mapped out in the SARS Strategic 
Plan 2013/14 to 2017/18. 
“Clothing and Textiles Industry: Recent statistics indicate that the continued 
undervaluation of imports of clothing and textiles continues to cause major 
damage to the South African economy. To improve the compliance levels in this 
area, and to minimise the damage caused to the economy, SARS will implement 
valuation based targeting, which utilises a reference pricing data base developed 
together with partners in industry to detect undervalued imports.”26 
Initially the SARS mentioned that the reference price would replace the invoice 
price. However it may have realised that this would have been in contravention of 
the provisions of the Customs Act and the Valuation Agreement as the customs 
value should not be based on minimum values or arbitrary or fictitious values. 
Cremer and Neville stated that:27 
“Reference pricing is specifically prohibited by Art.7 of the Valuation Agreement, 
among other practices. Namely, it is not possible to apply minimum prices or a 
price based on an arbitrary or fictitious value.” 
In the later communication the SARS stated that the reference pricing data base 
will be used to target and detect undervalued imports.  
The term “reference price” has not been defined by the SARS and neither is it 
defined in the Customs Act or the Valuation Agreement. 
 
                                            
25South African Revenue Service, Annual Report 2011 – 2012 (31 March 2012) at 21, 
http://www.sars.gov.za/AllDocs/SARSEntDoclib/AnnualReports/SARS-AR-16%20-%20Annual%20Report%202011-
2012.pdf, accessed on 1 August 2013. 
26South African Revenue Service, Strategic Plan 2013/14 – 2017/18 (n.d.) at 44, 
http://www.sars.gov.za/AllDocs/SARSEntDoclib/Ent/SARS-Strat-10%20-%20SARS%20Strategic%20Plan%202013-
14%20to%202017-18.pdf, accessed on 1 August 2013.  
27Ian Cremer & Mark K Neville, The Current Role of Reference Pricing in International Trade (25 October 2012) at 4, 
http://www.iccwbo.org/Data/Documents/Customs/Ian-Cremer-Mark-Neville-The-current-role-of-reference-pricing-in-
international-trade/, accessed on 17 August 2013. 
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4.2 Ordinary meaning of the term “reference pricing” 
The meaning of “reference price” per the businessdictionary.com website is as 
follows: 
“The cost that consumers anticipate paying or consider reasonable to pay for a 
particular good or service.”28 
The term “reference pricing” has been defined by Ian Cremer who is the technical 
officer (Valuation) at the WCO: 
“Reference pricing may be defined as the practice by which customs officials 
directly apply a dutiable value on the basis of some external standard, such as a 
minimum price or other referent.... The prices are ordinarily assigned to a tariff 
classification taken from the Harmonized System.”29 
Taking the above meaning and definition into account it is submitted that the 
reference pricing data would be a value assigned to a tariff heading which the 
SARS Customs Division would consider to be reasonable. This would be the 
minimum value that the SARS Customs Division would expect importers to 
declare for a given tariff classification code.  
 
4.3 How will the use of reference pricing data detect undervalued imports? 
It is submitted that for each of the tariff headings for items of clothing or textiles 
which is under threat of being undervalued, the SARS will have a reference price 
attached to that tariff heading.  
By way of an example, the tariff heading for cotton T-shirts, singlets and other 
vests, knitted or crocheted is 6109.10 9 (refer to 2.1.): assume the reference price 
for this tariff heading to be R25 per unit (per T-shirt). It is submitted that any 
importer who imports an item of clothing with the aforementioned tariff heading 
                                            
28Business Dictionary.com (n.d.), http://www.businessdictionary.com/definition/reference-price.html, accessed on 24 
September 2013. 
29Ian Cremer & Mark K Neville, The Current Role of Reference Pricing in International Trade (25 October 2012) at 3, 
http://www.iccwbo.org/Data/Documents/Customs/Ian-Cremer-Mark-Neville-The-current-role-of-reference-pricing-in-
international-trade/, accessed on 17 August 2013.  
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and declares a customs value of less than R25, then such an importer would be 
subject to further scrutiny by the SARS as it now has reason to doubt the truth or 
accuracy of values declared.   
 
4.4 The basis to doubt the truth or accuracy of the declared value 
Article 17 of the Valuation Agreement reads as follows:30 
“Nothing in this Agreement shall be construed as restricting or calling into question 
the rights of customs administrations to satisfy themselves as to the truth or 
accuracy of any statement, document or declaration presented for customs 
valuation purposes.” 
The WTO Committee on Customs Valuation, taking into account Article 17 of the 
Valuation Agreement, made a decision with regard to cases where customs 
administrations have reasons to doubt the truth or accuracy of the declared value. 
Their decision was that when a declaration has been presented by an importer 
and where the customs administration has reason to doubt the truth or accuracy of 
the declared values, the customs administration may ask the importer to provide 
further explanations, including documents or other evidence to support the 
declared values. If after receiving the further information or in the absence of a 
response the customs administration still has reasons to doubt the truth or 
accuracy of the declared values, then they may determine that the value cannot 
be determined according to the transaction value method which is the price paid 
or payable for the imported goods and they may then use any of the other 
methods of valuation to determine the customs value.31  
It is submitted that the SARS is using the reference price as a basis or reason to 
doubt the truth or accuracy of the customs value that has been declared.  
 
                                            
30World Trade Organisation, Agreement on Implementation of Article VII of The General Agreement on Tariffs and Trade 
(1994) at 180, http://www.wto.org/english/docs_e/legal_e/20-val.pdf, accessed 16 August 2013. 
31World Trade Organisation, Agreement on Implementation of Article VII of The General Agreement on Tariffs and Trade 
(1994) at 405, http://www.wto.org/english/docs_e/legal_e/42-dval1.pdf, accessed 24 August 2013. 
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4.5 Conclusion 
It is submitted that the reference price is a price which the SARS believes should 
be the minimum value that should be declared for a given tariff heading. Further it 
should not be used as a basis to replace the transaction value of an imported 
item. The SARS has indicated that it is a tool to detect undervaluation. If an 
importer declares a value lower than the reference price, then the SARS has 
grounds to doubt the truth or accuracy of the value declared and may subject the 
importer to further scrutiny to satisfy itself that the declared value is the true and 
correct value.  
If after receiving further information from the importer with regard to an import, the 
SARS is still not satisfied or has reasons to doubt the truth or accuracy of the 
values declared, then the SARS can deem that the value of the imported goods 
cannot be determined under method one which is the transaction value. However 
the SARS will have to give its reasons in writing and allow the importer to respond 
thereto.  
The Customs Act provides that the interpretation of sections 65, 66 and 67 which 
deals with value, shall be subject to the Valuation Agreement.32 Therefore it 
seems that the use of reference pricing is within the law and agreement if it is to 
be used to detect the risk of undervaluation, however as noted in the conclusion to 
Chapter 3, the reference price cannot be used as a basis to determine the 
customs value.  
 
 
 
 
                                            
32Acts Online, Customs and Excise Act, 1964 (Act No.91 of 1964) (n.d.) Chapter IX: Value, http://www.acts.co.za/customs-
and-excise-act-1964/, accessed on 17 August 2013. 
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CHAPTER 5 
ADVANTAGES AND DISADVANTAGES OF USING REFERENCE PRICING 
The previous chapter discussed the basis on which the SARS will use reference 
pricing data to detect possible undervalued imports. This chapter identifies the 
advantages and disadvantages of using reference pricing. 
 
5.1 Advantages 
5.1.1 It is submitted that all importers who declare values below the reference 
prices for a particular tariff heading of clothing or textile items would be identified. 
This will ensure that there is equity in identifying importers who declare a customs 
value less than the reference price. All importers would have an equal chance of 
being selected for any further enquiry by the SARS with regard to the customs 
values declared on import. 
5.1.2 This may result in securing any potential underpayment of customs duties 
and VAT that may be prejudiced due to undervaluation. If the importer fails to 
supply any requested information to the SARS, then the SARS may determine the 
value of the imported goods under valuation method 2 or any of the subsequent 
methods of valuation depending on the information that is available. 
5.1.3 It is possible for the SARS to compute the potential tax gap in terms of 
customs duties and VAT that is lost due to values declared below the reference 
price. This can be done by restating the customs values with the higher reference 
prices. 
5.1.4 The use of reference pricing data is a tool which is informed by the SARS 
and local industry partners for a given tariff heading. It provides for a value which 
the SARS uses as a basis to doubt the truth or accuracy of the custom value 
declared if such declared value is below the reference price. It is submitted that 
this basis may be within the law as Article 17 of the Valuation Agreement 
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empowers the SARS to make a value determination if they have reason to doubt 
the truth or accuracy of the declared values.  
 
5.2 Disadvantages 
5.2.1. Noting that all importers who declare a value lower than the reference price 
would be identified, then it is envisaged that both compliant and non-compliant 
importers would be identified. It is submitted that compliant importers would be 
those that are declaring the true and correct customs values whilst the non- 
compliant importers would be those that undervalue the customs values.   
5.2.2 The reference price does not address the issue of quality with regard to the 
imported clothing or textile item. The reference price is attached to a tariff heading 
and the tariff heading is broad. By way of an example, the tariff heading for cotton 
T-shirts, singlets and other vests, knitted or crocheted is 6109.10 9 (refer to 2.1). 
The tariff heading is very broad in that it does not address the following: 
- the quality of the cotton used; 
- the item imported, for example it could be a T-shirt, a vest or a singlet; 
- whether the imported items are rejects or defective in nature; 
- whether it is a branded product or a no name brand; 
- whether the item is knitted or crocheted; 
- whether the item is for men, boys, ladies or girls; 
- the size of the item; 
- the country of origin; 
- rates of exchange. 
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This would imply that both legitimately cheap and undervalued items of clothing 
and textiles would be identified for further enquiry. 
5.2.3 There is no transparency as the SARS has not indicated the basis on which 
the reference pricing data has been computed in that no indication has been given 
as to what makes up the reference price. 
It is presumed that the reference price would include the cost of manufacturing a 
particular item of clothing and textile, but the question is whose cost would have 
been used. Would it be the cost of manufacture in South Africa or the cost of 
manufacture per country of export? It is submitted that different countries would 
have different costs associated with the various inputs into manufacturing an item 
of clothing or textile. It is suspected that the cost of input in South Africa may have 
been used given the threat to the local manufacturers of clothing and textiles. 
5.2.4 The SARS has not made public the tariff headings or reference prices 
applicable to the tariff headings being targeted. This creates uncertainty and can 
hamper legitimate trade. 
5.2.5 In making further enquiries to satisfy itself that the true and correct values 
have been declared, the SARS may stop and detain the container with the 
imported goods in terms of section 4(8A)(a) of the Customs Act and request the 
relevant documents relating to the import with a view to satisfying itself that the 
correct values have been declared. It is also submitted that samples would be 
extracted in order to ascertain the quality of the imported item. It is submitted that 
this could include, amongst others, a request for the following additional 
documents: 
- the purchase order with the foreign supplier; 
- proof of payment for the imported goods; 
- insurance cover for the imported goods;  
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- a copy of the export declaration from the foreign supplier from the country of 
export; 
- costing calculations. 
It is submitted that when a container is detained, there are costs associated 
therewith and these costs would be for the account of the importer.33These costs 
would include amongst others, container charges for using the containers, depot 
charges for storage of the container and goods, costs to unpack and repack the 
containers, etc. 
A further disadvantage with this course of action is that the importer may lose 
orders for the imported goods if goods are not delivered timeously. The nature of 
clothing is that it is cyclical and fashion items change continuously, so if goods are 
detained indefinitely or for a long period of time it will affect trade. 
The above action affects both the importer declaring the true and correct customs 
values and the importer declaring the under declared customs value. 
Alternately the SARS may request a provisional payment in terms of section 
93(1)(c) of the Customs Act from the importer and release the detained goods 
pending the finalisation of the enquiry as to whether the correct values have been 
declared. The purpose of the provisional payment would be to secure any possible 
customs duties and VAT that would be prejudiced if the declared customs value is 
indeed undervalued.  
Although the SARS is maintaining that the use of reference pricing data is used as 
a tool to identify importers that are possibly undervaluing, it is implied that it may 
be indirectly imposing the reference price as the customs value until the importer 
brings sufficient additional documents in terms of the SARS request to support the 
declared customs values and satisfy the SARS that it has declared the true and 
correct values. It is submitted that the provisional payment will be based on the 
                                            
33South African Revenue Service, Imports (n.d.), http://www.sars.gov.za/ClientSegments/Customs-
Excise/AboutCustoms/Imports/Pages/Imports.aspx, accessed on 27 September 2013.  
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difference in value between the reference price and the declared price which will 
then be multiplied by the ad valorem rate of duty for the particular tariff heading.  
It is further submitted that if the importer supplies all the requested information to 
the SARS and there is no evidence of undervaluation, then the SARS will be 
bound to release the imported goods and refund the provisional payment.  
However in terms of Article 17 to the Valuation Agreement, if the SARS still has 
reasons to doubt the truth or accuracy of the declared values, it may determine a 
value based on the other valuation methods. It is submitted that the goods would 
have already being released on payment of the provisional amount and on making 
a determination with regard to the value that it is going to impose, the provisional 
payment would be offset with the customs duty and VAT that would be payable on 
the new value as determined by the SARS with the balance then being owing by 
the importer to the SARS. 
The provisional payments also come at a cost and the importer has to bear this 
cost. It is submitted that both the importer declaring the true and correct customs 
values and the importer declaring the under declared customs value would be 
affected by this course of action. The importer declaring the true and correct 
values would have to finance the cost of the provisional payment either by an 
overdraft, loan or other means which could have been employed otherwise to 
generate income.  
5.2.6 It is submitted that if the reference price for a given tariff heading is set at a 
certain value (R20), and an importer who is undervaluing the customs value (true 
value R40) but declared a customs value over the reference price (R25), then the 
reference pricing tool won’t be able to identify these importers. It is submitted that 
whilst the SARS has kept the tariff heading and reference prices “secret”, over 
time the clearing agents and importers would be able to ascertain the reference 
prices per tariff heading. 
5.2.7 It is also submitted that when an importer’s consignment is stopped by the 
SARS and the importer satisfies SARS that the value declared is the true and 
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correct value, then any subsequent imports of a similar clothing and textile item 
may be stopped and detained again.  
 
5.3 Conclusion 
This chapter dealt with the advantages and disadvantages of the use of reference 
pricing data to detect undervalued imports. It is submitted that the reference 
pricing data is just one single risk indicator that is being used to identify importers 
that are possibly undervaluing the customs values.  
This chapter answers the research question as to whether the use of reference 
pricing is adequate to increase the compliance levels with regard to the 
undervaluation of imported clothing and textiles. Based on the disadvantages 
listed in 5.2 above, it is submitted that the use of reference pricing in isolation is 
inadequate because it does not ensure that the true and correct value is being 
declared.  
This chapter also answers the research question as to whether the use of 
reference pricing hampers legitimate trade. Based on the disadvantages enlisted 
in 5.2 above, it is submitted that the use of reference pricing hampers legitimate 
trade because both compliant and non-compliant importers are targeted by the 
use of reference pricing.  
The Mexican Government also introduced reference prices to prevent the 
undervaluation of imported goods. The next chapter discusses the process used 
by the Mexican Tax Administration Service in applying reference pricing data and 
also whether there are any similarities between the approach adopted by the 
Mexican Tax Administration Service and the SARS. 
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CHAPTER 6 
 
THE USE OF REFERENCE PRICING BY THE MEXICAN TAX 
ADMINISTRATION SERVICE 
 
6.1 The Mexican approach to using reference pricing data to address 
undervaluation 
“The Mexican government has begun using reference prices to prevent the 
undervaluation of imported goods. This policy currently applies to textile, apparel 
and footwear items …. Shipments of affected goods not accompanied by 
documentation sufficient to confirm the correct value could be seized and / or 
subject to penalties. …. 
Mexico’s Tax Administration Service (SAT) determined that in 2011 68% of textile, 
apparel and footwear items imported from China, Hong Kong, Taiwan and other 
countries were entered at prices lower than the cost of raw materials used in their 
production. To discourage this practice, SAT has implemented a program called 
“Precios de Referencia” (reference prices) with respect to 413 tariff lines for textile 
items and 59 tariff lines for footwear. These reference prices are determined on a 
computed value basis but will not be published in the DiarioOficial (Official 
Gazette) and importers will not have access to them. 
SAT officials have emphasized in several forums in Mexico that the reference 
prices are only used to analyze the risk of importers using lower values and are 
not used in deciding whether to reject or accept the value declared in entry 
summaries [pedimentos]. However, if the merchandise is imported at a price lower 
than the reference price, Mexican Customs will require the importer to have a 
guarantee of import duties based on the reference price. 
When an importer becomes aware that the price agreed with its supplier is low it 
must obtain the proper documents to support that price and notify the customs 
broker of this situation. The broker will then include in the pedimento the code 
“PV” (prueba de valor) indicating that it has the documentation to prove the 
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transaction value and clear the shipment through customs. In this context Mexican 
Customs may require the commercial invoice as well as the following documents. 
• customs value declaration; 
• title of credit related to payment; 
• proof of payment/transfer of funds; 
• lease agreement; 
• insurance payment; 
• export declaration. 
In light of this new practice and the fact that the reference prices will remain 
unpublished, foreign suppliers of affected goods are advised to provide Mexican 
importers proper documentation to demonstrate the accuracy of the value 
declared during the import transactions. Otherwise, the merchandise could be 
seized and penalties could apply. Moreover, when goods are seized the importer’s 
import license is temporarily suspended, preventing the importer from conducting 
import operations for up to four months.”34 
 
6.2 Similarities between the practice adopted by the Servicio de 
Administración Tributaria and the South African Revenue Service 
The SAT identified certain industries, namely that of the textile, apparel and 
footwear that appeared to be threatened, similar to the clothing and textile industry 
in South Africa.  
Both countries introduced reference pricing as a tool to detect undervalued 
imports.  
In Mexico it was found that the customs values declared were at prices lower that 
the cost of raw material used in their production. In South Africa, the SARS, 
                                            
34Martin Rayner, Mexico Using Reference Prices to Prevent Undervaluation of Imported Goods (27 April 2012), 
http://tradecompliance.ghy.com/2012/04/mexico-using-reference-prices-to-prevent-undervaluation-of-imported-goods/, 
accessed on 9 October 2013. 
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together with industry partners, established the reference prices. The SARS is 
using this reference price as a basis to detect possible undervalued imports. 
The reference prices in both countries are attached to a tariff heading. 
The tariff heading and the reference price associated therewith has not been 
published and importers will not have access to them both in South Africa and 
Mexico.  
The SAT has emphasized that the reference prices are only used to analyse the 
risk of importers using lower values and are not used in deciding whether to reject 
or accept the declared value which is similar to the SARS stance which is that it is 
used to identify undervalued imports.  
When a Mexican importer declares a low customs value, the said importer must 
obtain the proper documents to support the declared value. In a similar manner 
SARS will have reasons to doubt the truth or accuracy of the value declared if it is 
below the reference price and the importer will be requested for documents to 
support the declared value. 
If the imported merchandise is declared at a value lower than the reference price, 
then the SAT will require the importer to have a guarantee of import duties based 
on the reference price. This would be similar to the action that SARS may take 
and which has been stated in 5.2.5 above.  
 
6.3 Differences between the practice adopted by the Servicio de 
Administración Tributaria and the South African Revenue Service 
The distinguishing features of the SAT approach are the following: 
 
i) Where an importer declares a low customs value it must obtain the proper 
documents to support that value and notify the customs broker who will then 
include in the customs declaration a code “PV” which indicates that it has the 
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necessary documentation to prove the transaction value and clear the shipment 
through customs.   
 
ii) Where the importer fails to demonstrate to the SAT the accuracy of the value 
declared, their merchandise could be seized and penalties could be imposed.  
 
iii) When the SAT seizes the goods, the importer’s licence is temporarily 
suspended for up to four months resulting in the importer not being able to 
conduct import operations.  
 
 
6.4 Can the South African Revenue Service adopt the approach of the 
Servicio de Administración Tributaria to seize goods where the importer 
cannot demonstrate to the South African Revenue Service the accuracy of 
the declared value? 
 
It is submitted that the Customs Act also empowers the SARS to take similar 
action by virtue of the provisions of section 88(1)(d) which reads as follows: 
“The Commissioner may seize any other ship, vehicle, plant, material or goods 
liable to forfeiture under this Act.”35 
Goods liable to forfeiture are those that are imported contrary to the provisions of 
the Customs Act. In using reference pricing as a tool to detect undervaluation, the 
SARS will, after considering all information requested and submitted by the 
importer, make a decision as to whether it will accept or reject the declared price. 
Should the SARS still have reason to doubt the truth or accuracy of the declared 
value, it may determine the customs value using any of the other valuation 
methods in order of hierarchy. 
 
                                            
35Acts Online, Customs and Excise Act, 1964 (Act No.91 of 1964) (n.d.) Chapter XI: Penal Provisions, 
http://www.acts.co.za/customs-and-excise-act-1964/, accessed on 28 September 2013.  
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It is submitted that the goods subject to this enquiry have not been dealt with 
contrary to the provisions of the Customs Act in that it has not been proven by the 
SARS (on whom the burden of proof rests for this purpose) that the importer has 
dealt with the goods contrary to the provisions of the Customs Act and accordingly 
it is submitted that the SARS cannot seize the goods where it has reasons to 
doubt the truth or accuracy of the declared values.  
 
The SARS may detain such goods pending the finalisation of the enquiry or may 
require that a provisional payment be lodged to cover any possible customs duty 
that may be prejudiced should the outcome of the enquiry result in a higher value 
being used for customs duty purposes. Should the enquiry reveal documentation 
which indicates possible fraud on the part of the importer, then the SARS may 
seize the imported goods in terms of section 88(1)(d) of the Customs Act.  
 
6.5 Conclusion 
The current and prior chapters focused on providing a background to customs 
valuation, undervaluation, the use of reference pricing as a tool to detect 
undervaluation, the advantages and disadvantages associated with using 
reference pricing and a comparative analysis with the Mexican approach of using 
reference pricing as a tool to detect undervaluation. 
The SAT and the SARS approach appear to very similar, but with certain 
important differences, specifically in relation to the seizing of goods and it seems 
that the reference pricing method is not contrary to the Customs Act or the 
Valuation Agreement in so far as it provides for a basis to doubt the truth or 
accuracy of the declared customs value.  
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CHAPTER 7 
 
WORLD CUSTOMS ORGANISATION GUIDELINE ON USE OF A VALUATION 
DATABASE AS A RISK ASSESSMENT TOOL (GUIDELINE ON A VALUATION 
DATABASE) 
 
7.1 Introduction 
The Guideline on a Valuation Database can be used as a risk assessment tool by 
customs administrations along with other risk tools to assess potential risk 
regarding the truth or accuracy of the declared customs value for imported 
goods.36 
Article 17 of part 1 of the Valuation Agreement allows for customs administrations 
to satisfy themselves as to the truth or accuracy of any statement, document or 
declaration presented for customs valuation purposes.37 The Technical Committee 
on Customs Valuation of the WTO decided the following in so far as Article 17 of 
the aforesaid agreement is concerned38: 
“1. When a declaration has been presented and where the customs administration 
has reason to doubt the truth or accuracy of the particulars or of documents 
produced in support of this declaration, the customs administration may ask the 
importer to provide further explanation, including documents or other evidence, 
that the declared value represents the total amount actually paid or payable for the 
imported goods, ....” 
“Customs has the right to satisfy itself as to the truth or accuracy of the value 
declared. The application of an appropriate risk assessment and management 
                                            
36World Customs Organisation, Guidelines On The Development And Use Of A National Valuation Database As A Risk 
Assessment Tool (n.d.) at point 1, http://www.wcoomd.org/en/topics/valuation/instruments-and-
tools/~/media/WCO/Public/Global/PDF/Topics/Valuation/Instruments%20and%20Tools/Guides/guidelines_national_db.ashx
, accessed on 17 August 2013. 
37World Trade Organisation, Agreement on Implementation of Article VII of The General Agreement on Tariffs and Trade 
(1994) at 180, http://www.wto.org/english/docs_e/legal_e/20-val.pdf, accessed on 16 August 2013. 
38World Trade Organisation, Decision Regarding Cases Where Customs Administrations Have Reasons To Doubt The 
Truth Or Accuracy Of The Declared Value (n.d.), 
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/cusval_02_e.htm#article17, accessed on 24 August 2013. 
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procedure enables Customs to exercise this right in a pragmatic manner. Such 
procedures may use, inter alia, a valuation database.”39 
“In the context of Customs valuation, application of the above concepts requires 
that risk assessment mechanisms must be selective and targeted. It is not 
appropriate to apply simple statistical or price indicators to all imports on a 
comprehensive basis, as a means to measure potential risk with regard to the 
truth or accuracy of Customs value. . . .”40 
It is submitted, based on the above citations that a valuation database as a risk 
assessment tool will provide a basis similar to that of reference pricing to identify 
potential importers that are undervaluing the customs values on importation. The 
Guideline on a Valuation Database is clear in that it is inappropriate to apply price 
indicators to all imports on a comprehensive basis. It is submitted that whilst the 
use of reference prices may be similar to the prices that will be extracted from a 
valuation database, this should not form the basis of targeting all importers.  
 
7.2  Use of a Valuation Database as a risk assessment tool compared to the 
use of reference pricing 
7.2.1 The Guideline on a Valuation Database is very clear in that a valuation 
database may be used by a Customs Administration only as a risk assessment 
tool. It has to be designed specially to assess potential risk regarding the truth or 
accuracy of the declared value for imported goods.41 
The use of reference pricing is also aimed at identifying importers that are 
undervaluing the customs values, the purpose of which would be to assess 
potential risk regarding the truth or accuracy of the declared value.   
 
                                            
39World Customs Organisation, Guidelines On The Development And Use Of A National Valuation Database As A Risk 
Assessment Tool (n.d.) at point 6, http://www.wcoomd.org/en/topics/valuation/instruments-and-
tools/~/media/WCO/Public/Global/PDF/Topics/Valuation/Instruments%20and%20Tools/Guides/guidelines_national_db.ashx
, accessed on 17 August 2013.  
40Ibid at point 9. 
41Ibid at point 10.  
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7.2.2 A valuation database will enable a Customs Administration to compare the 
declared value to previously accepted customs values. It should also recognise 
price variations are a normal part of international trade and any such comparisons 
do not in themselves represent a comprehensive or sufficient indicator of potential 
risk. The importer should be considered holistically taking into consideration other 
potential risk factors such as the lack of supporting documents and prior problems 
with the importer.42 
The use of reference pricing does not take into account price variations, previously 
accepted customs values or prior problems with an importer. It is applied to all 
importers equally and therefore inconsistent with the Guidelines on a Valuation 
Database. 
 
7.2.3 Where the comparison between the declared value and the database value 
indicate differences, then a customs administration may apply a number of 
measures; such as placing the importer under further scrutiny and requesting 
further information to satisfy itself with regard to the truth and accuracy of the 
declared value or subjecting the importer to a post-importation audit.43 
It is submitted that the use of reference pricing has a similar purpose in that where 
differences arise between the declared values and the reference prices, this would 
prompt further enquiries by the SARS to satisfy itself with regard to the truth or 
accuracy of the declared value. 
 
7.2.4 The Customs Administration cannot reject the declared value based solely 
on a difference between the declared value and the database value.44 
                                            
42World Customs Organisation, Guidelines On The Development And Use Of A National Valuation Database As A Risk 
Assessment Tool (n.d.) at point 11, http://www.wcoomd.org/en/topics/valuation/instruments-and-
tools/~/media/WCO/Public/Global/PDF/Topics/Valuation/Instruments%20and%20Tools/Guides/guidelines_national_db.ashx
, accessed on 17 August 2013. 
43Ibid at point 12.  
44Ibid at point 13.  
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The SARS has made it clear that the use of reference pricing is to detect 
undervalued imports of clothing and textiles; therefore by implication this would 
mean that the reference price does not replace the declared value and the SARS 
cannot reject the declared value, but can only have reason to doubt the declared 
value. 
 
7.2.5 The valuation database should not be used as a stand-alone tool to identify 
the risk of undervaluation, but should form part of a more extensive database 
embracing risk assessment linked to other aspects of the importer’s operations, 
such as the origin of goods, the tariff classification, importer’s profile, etc.45 
The use of reference pricing is used as a stand-alone tool to identify importers that 
are possibly undervaluing the customs values. This goes against the Guideline on 
a Valuation Database because both compliant and non-compliant importers are 
being targeted and this hampers legitimate trade (see Chapter 8).  
 
7.2.6 The use of a valuation database in the risk assessment context may occur at 
any stage: prior to the lodging of the import declaration, at the time when the 
declaration is lodged (verification of the data entered in the declaration), 
throughout the clearance process and/or after the goods have been released.46 
The use of reference pricing is only used at the time a customs clearance is 
lodged.  
 
Based on the above it is evident that the use of a valuation database does not 
seek to replace the customs value but rather to give direction to any Customs 
                                            
45World Customs Organisation, Guidelines On The Development And Use Of A National Valuation Database As A Risk 
Assessment Tool (n.d.) at point 15, http://www.wcoomd.org/en/topics/valuation/instruments-and-
tools/~/media/WCO/Public/Global/PDF/Topics/Valuation/Instruments%20and%20Tools/Guides/guidelines_national_db.ashx
, accessed on 17 August 2013.  
46Ibid at point 17.  
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Administration as to the further courses of action that may be available to it. The 
Guidelines on a Valuation Database further read:47 
“A Customs Administration may not: 
Use a [valuation] database to determine the Customs value of imported goods, as 
a substitute value for imported goods or as a mechanism to establish minimum 
values; 
Reject the declared value solely on the basis of a difference between the declared 
value and the database values; 
Disregard the requirements of article 13 of the WTO Valuation Agreement 
(concerning release of imported goods upon sufficient guarantee) in order to 
employ a valuation database; or 
Use a valuation database as a substitute for other techniques, such as post 
importation audit, to assess the truth or accuracy of the declared value.” 
The Guideline to a Valuation Database also emphasizes that any Customs 
Administration that uses a valuation database should establish a monitoring 
mechanism to ensure that it is being used only for the purpose of risk assessment 
and to ensure that the information in the database is updated on a regular and 
continual basis.48 The SARS has not given any information to indicate how often 
the reference prices are updated. 
 
7.3 Data to be included in the Valuation Database 
The Guideline to a Valuation Database summarises the following data which 
should be included therein:49 
                                            
47World Customs Organisation, Guidelines On The Development And Use Of A National Valuation Database As A Risk 
Assessment Tool (n.d.) at point 18, http://www.wcoomd.org/en/topics/valuation/instruments-and-
tools/~/media/WCO/Public/Global/PDF/Topics/Valuation/Instruments%20and%20Tools/Guides/guidelines_national_db.ashx
, accessed on 17 August 2013.  
48Ibid at point 28.  
49Ibid at points 20 and 21. 
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 The customs values for previous importation determined in accordance with 
the Valuation Agreement.  
 The data may also include the applicable method of valuation and elements 
included in the customs value. 
 Other data from import declaration, such as whether the parties are related, 
may also be included.  
 The data included in the database is generally the data found in the import 
declaration and supporting documents of previous importation.  
 The database may also include other pertinent and reliable data for risk 
assessment purposes.  
The above indicates a reasonable basis upon which the values would be arrived 
at in a valuation database. The SARS has not supplied the basis on which the 
reference prices are arrived at.  
 
7.4 Conclusion 
The Guideline on a Valuation Database gives direction as to how, on an informed 
basis, a customs administration can develop a valuation database which will 
provide a reasonable basis to arrive at a value for a given tariff heading. It is 
submitted that the valuation database would have as one of its objectives the 
identification of importers who are possibly undervaluing the customs values. 
However the Guideline on a Valuation Database makes it clear that the values 
stored in the database serve only as an indicator of potential risk and represent no 
more than initial indicative information helping to reinforce or dispel customs’ 
doubts.  
The Guideline on a Valuation Database also makes mention of the concepts of 
“risk assessment” and “risk management” and further states that it is not 
appropriate to apply simple statistical or price indicators to all imports on a 
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comprehensive basis as a means to measure potential risk with regard to the truth 
or accuracy of the customs value declared.  
It is submitted that the use of reference pricing is similar in nature to that of values 
developed using a valuation database, with the exception that there is an 
international guideline which guides customs administrations on the development 
and use of a valuation database. There is no such guideline with regard to the use 
of reference pricing, therefore it would appear that whilst reference prices have a 
purpose similar to values in a valuation database, which is to identify undervalued 
imports, it lacks the necessary guidelines or information as to how it is computed 
and therefore the reference pricing mechanism would be inconsistent with the 
Guideline on a Valuation Database in this regard.  
It is further submitted, based on the previous chapters, that neither the SARS nor 
the SAT has made the basis of arriving at the reference prices or the tariff 
headings being targeted, public.  
It is submitted that any tax administration should be transparent with regard to the 
manner in which it conducts itself especially where it takes administrative action 
against an importer. The Promotion of Administrative Justice Act 3 of 2000 (PAJA) 
was a law passed to give effect to the right to just administrative action in the Bill 
of Rights which states that everyone has the right:50 
“To fair, lawful and reasonable administrative action; and 
To reasons for administrative action that affects them negatively“ 
The SARS is a government department and would be subject to the PAJA. It is 
submitted that importers who are being affected negatively by the use of reference 
pricing may also consider invoking the provisions of the PAJA to compel the SARS 
to supply reasons for stopping imports where the SARS has reasons to doubt the 
                                            
50Department: Justice and Constitutional Development Republic of South Africa, The Promotion of Administrative Justice 
Act, 2000 (Act 3 of 2000) (n.d.), http://www.justice.gov.za/paja/faq.htm, accessed on 30 September 2013. 
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truth or accuracy of the declared values and further compel the SARS to disclose 
the methodology applied to arrive at the reference price.  
The very first principle of trade facilitation (see chapter 8) dictates that there 
should be transparency on the part of any administrative action. The principle of 
transparency demands that regulatory information should be published and 
disseminated prior to enforcement to allow parties concerned to take note of it. 
It is submitted that the current practice of the SARS not to disclose the reference 
price and tariff heading being targeted goes directly against the provisions of the 
PAJA in that administrative action is being taken against an importer based on a 
reference price that is not disclosed. 
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CHAPTER 8 
 
TRADE FACILITATION AND RISK MANAGEMENT 
 
8.1 Introduction 
It is submitted that in international trade there is always an element of risk in 
facilitating the movement of goods. Customs administration cannot stop every 
container or goods entering or leaving their respective areas of control which 
would include the points of entry, being the airports, borders and the harbours.  
The WCO – Safe Framework of Standards seeks to enhance the security and 
facilitation of international trade. In the introduction the following is stated: 
“It is an unacceptable and an unnecessary burden to inspect every shipment. In 
fact, doing so would bring global trade to a halt.”51 
The SARS mandate is, amongst others, to facilitate legitimate trade.  
“In terms of the South African Revenue Service Act (No. 34 of 1997), SARS is 
mandated to: 
♦ collect all revenues due 
♦ ensure optimal compliance with tax and customs legislation 
♦ provide a customs service that will optimise revenue collection, protect our 
borders and facilitate legitimate trade”52 
By applying the reference pricing data to all the importers who are importing 
clothing and textiles and by the mere fact that the customs value declared by the 
importer is below the reference price, it is envisaged that Customs will stop every 
                                            
51World Customs Organisation, Safe Framework of Standards (June 2012) at 2, 
http://www.wcoomd.org/en/topics/facilitation/instrument-and-tools/tools/safe_package/ep_safe_framework.aspx, accessed 
on 28 August 2013. 
52South African Revenue Service, Strategic Plan 2012/13 – 2016/17 (n.d.) at 10, 
http://www.sars.gov.za/AllDocs/SARSEntDoclib/Ent/SARS-Strat-07%20-
%20SARS%20Strategic%20Plan%202012%202013%20to%202016%202017.pdf, accessed on 1 August 2013. 
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shipment because they now have reason to doubt the truth or accuracy of the 
values declared.  
In trying to facilitate legitimate trade there would be risks which have to be 
managed of which one such risk would be that of undervaluation. This chapter 
highlights the principles of trade facilitation and discusses the principles relating to 
risk management within a customs administration. This chapter also ascertains 
whether the use of reference pricing is consistent with the risk management 
principles and in the final analysis whether it facilitates legitimate trade. 
 
8.2 Trade Facilitation 
8.2.1 What is Trade Facilitation? 
The WTO defines trade facilitation as:53 
“The simplification and harmonisation of international trade procedures where 
trade procedures are the activities, practices and formalities involved in collecting, 
presenting, communicating and processing data required for the movement of 
goods in international trade”. 
“Trade facilitation looks at how procedures and controls governing the movement 
of goods across national borders can be improved to reduce associated cost 
burdens and maximise efficiency while safeguarding legitimate regulatory 
objectives. Business costs may be a direct function of collecting information and 
submitting declarations or an indirect consequence of border checks in the form of 
delays and associated time penalties, forgone business opportunities and reduced 
competitiveness.”54 
                                            
53Wikipedia (n.d.), http://en.wikipedia.org/wiki/Trade_facilitation, accessed on 2 October 2013 
54Ibid 
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8.2.2 The Four Pillars of Trade Facilitation 
1. Transparency 
“Transparency within government promotes openness and accountability of a 
government's and administration's actions. It entails disclosure of information in a 
way that the public can readily access and use it. This information may include 
laws, regulations and administrative decisions of general application, budgets, 
procurement decisions and meetings. Regulatory information should be published 
and disseminated, when possible, prior to enforcement to allow parties concerned 
to take note of it and make necessary changes.”55 
2. Simplification 
“Simplification is the process of eliminating all unnecessary elements and 
duplications in trade formalities, processes and procedures.”56 
3. Harmonisation 
“Harmonization is the alignment of national procedures, operations and 
documents with international conventions, standards and practices. It can come 
from adopting and implementing the same standards as partner countries, either 
as part of a regional integration process or as a result of business decisions.”57 
4. Standardization 
“Standardization is the process of developing formats for practices and 
procedures, documents and information internationally agreed by various parties. 
Standards are then used to align and, eventually, harmonize practices and 
methods.”58 
 
                                            
55United Nations Economic Commission  for Europe, Trade Facilitation Implementation Guide (n.d.), 
http://tfig.unece.org/details.html,accessed, accessed on 5 October 2013 
56Ibid 
57Ibid 
58Ibid  
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8.2.3 Costs and Benefits of Trade Facilitation 
There would be both direct and indirect costs associated with trade facilitation.59 
“Direct Costs: 
 Compliance costs related to supplying information and documents required for 
the movement of goods or related means of payment. 
 Charges for trade-related services (e.g. trade insurance, port management); 
these may be affected by government policies, e.g. limiting entry or restricting 
operations and competition. 
“Indirect costs: 
 Procedural delays, e.g. time for customs clearance and cargo handling. These 
costs are related to the market life of products (spoilage of agricultural 
products; product cycles for technology-intensive products, etc.). 
 Lack of predictability in the nature, application or interpretation of regulations, 
formalities and contracts. This derives from factors such as the lack of 
transparency of arbitrary interpretations. 
 Lost business opportunities: Although difficult to calculate, these may be 
significant since delays in one country may have negative effects along the 
whole global production chain. Suppliers of trade-related services may also 
see their business reduced.” 
The benefits of trade facilitation would amongst others, include the following:60 
“For the economy: 
 Increasing trade in goods and services; 
 promoting competition, thus enhancing efficiency in the use of resources, 
encouraging technology transfer and the realisation of productivity gains; 
 increasing the incentive for international investment, contributing to economic 
growth and higher living standards.” 
                                            
59Anthony Kleitz, Costs and Benefits of Trade Facilitation (n.d.), 
http://www.unece.org/fileadmin/DAM/trade/forums/forum02/presentations/session_ii/akleitz.pdf, accessed on 8 October 
2013. 
60Ibid. 
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“For the public sector 
 Trade facilitation can nevertheless bring benefits to the public sector through 
more efficient implementation of customs and related regulations. This could 
involve, for example, a reduction in paperwork or in numbers of customs 
officials in ports of entry. Greater efficiency may also reduce possibilities for 
traders to avoid fees (including through arbitrary collection and possible 
corruption) and thus increase public revenue collected from customs 
procedures and from tariffs. It could also reduce the cost of new procedures 
that may be felt necessary, e.g. to respond to security concerns.” 
 
8.2.4 Conclusion 
It is submitted that the use of reference pricing by the SARS goes against the very 
first principle of trade facilitation which is to ensure that there is transparency on 
the part of any administrative action. The SARS has not disclosed the tariff 
headings and reference prices to the public. The principle of transparency 
demands that regulatory information should be published and disseminated prior 
to enforcement to allow parties concerned to take note of it.  
It is submitted that when an importer’s consignment of goods is detained by the 
SARS because the value declared for a given tariff heading is below the reference 
price, costs will immediately be incurred as this will result in delays in finalising the 
release of the detained goods. By using reference pricing and applying it to all the 
importers the SARS would actually hamper legitimate trade and unnecessarily 
increase the cost of compliance of compliant importers who declare the true and 
correct customs values.  
This strengthens the argument that the use of reference pricing alone should not 
be used as a tool to identify importers for further intervention as this goes against 
the principles of trade facilitation.  
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In facilitating trade there would be risks associated therewith and the main risk 
associated with imports of clothing and textile items is that of undervaluation due 
to the high rates of duty. The challenge facing the SARS would be on how best to 
manage this risk.  
 
8.3 Risk Management 
8.3.1 Introduction 
This section discusses the concept of risk management within the framework of 
the WCO Risk Management Guide (Risk Management Guide). 
Risk management is a logical and systematic method of identifying, analysing and 
managing risks. Risk management can be associated with any activity, function or 
process within the organisation and will enable the organisation to take advantage 
of opportunities and minimise potential loss.61 Risk assessment can be defined as 
the systematic determination of risk management priorities by evaluating and 
comparing the level of risk against predetermined standards, target risk levels or 
other criteria.62 
It is submitted that the undervaluation of customs values is a risk which results in 
loss of revenue in terms of customs duties and VAT. The management of this risk 
will be essential in order to mitigate against it and unless a logical and systematic 
method of identifying, analysing and managing this risk is in place, a customs 
administration will not be able to deal with it effectively. 
 
 
 
                                            
61World Customs Organisation, Risk Management Guide (June 2003) at 7,  
http://doca.mof.gov.tw/public/Attachment/9581611756.pdf, accessed on 16 August 2013. 
62Ibid at 8.  
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8.3.2 Benefits of risk management and the use of reference pricing 
The benefits of risk management to customs administration can be categorized in 
the following way:63 
 Achieving organizational objectives; 
 improved management processes; 
 improved public and business profile. 
The benefits emanating from these categories include: 
 Better use of existing resources, or the capacity to work with fewer 
resources; 
 dedicated resources to the greatest risk areas; 
 increased facilitation, flow of goods and inward investment. 
The primary responsibilities of customs administrations remain the collection of 
revenues and the protection of society, but these demanding tasks must be 
performed effectively and efficiently, whilst at the same time facilitating the flow of 
legitimate goods.64  
The experience of customs administrations where risk management is already 
operating is very positive.  . . . . [I]n a number of member countries, for the first 
time, Heads of Administration are able to demonstrate to government ministers 
that they can:65 
“- Quantify risk using scientific methods; 
- Manage risk, by deploying staff to address the greatest areas of risk, whilst 
allowing legitimate trade to flow freely; 
- Significantly improve outcomes with the same, or fewer resources. 
                                            
63World Customs Organisation, Risk Management Guide (June 2003) at 4,  
http://doca.mof.gov.tw/public/Attachment/9581611756.pdf, accessed on 16 August 2013. 
64Ibid. 
65Ibid at 5. 
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Such a series of positive results justifies customs commitment to risk 
management, enhances professionalism, facilitates development of legitimate 
trade, increases overall business confidence, helps to promote inward investment 
and stimulates national economies.” 
It is submitted, with reference to Chapter 5 where the disadvantages of the use of 
reference pricing were discussed that whilst the use of reference pricing may 
identify importers that are possibly undervaluing the imports of clothing and 
textiles, the use of reference pricing does not contribute to the benefits envisaged 
in the aforementioned citations due to the following reasons: 
 The use of reference pricing does not lead to the better use of resources. 
Where the SARS stops a consignment of clothing or textiles of a compliant 
importer and the importer can satisfactorily dispel customs doubt regarding 
the truth or accuracy of the declared value, then the question that begs an 
answer is what has the use of reference pricing actually achieved other 
than a waste of resources?  
 By targeting all importers of clothing and textiles, the SARS is not 
dedicating its limited resources to the areas of greatest risk. 
 The continuous stopping of imports of clothing and textiles where the 
declared values are less than the reference price does not lead to 
increased trade facilitation and the flow of goods. 
It is submitted that the SARS needs to reconsider the use of reference pricing. If 
the SARS wants to reap the benefits of risk management, then it is imperative that 
the use of reference pricing be enhanced further to identify importers that pose a 
higher risk of undervaluation and then direct its limited resources to the areas of 
greatest risk. In Chapter 9 recommendations are provided, which if implemented 
by the SARS, will actually enhance the reference pricing mechanism and direct 
the SARS limited resources to areas of greatest risk. 
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8.3.3 The Risk Management Process 
In terms of the Risk Management Guide the risk management process includes 
the following components:66 
“a) Establish the Context 
This step establishes the strategic and organizational context in which risk 
management will take place. Risk areas have to be identified and criteria against 
which risk will be assessed established and the structure of the analysis defined.” 
The SARS has in its strategic plan 2013/14 to 2017/18 identified the clothing and 
textile industry as an industry that is under threat due to the continuous 
undervaluation of imported clothing and textile items.67   
“b) Identify risks  
Identify what, why and how risks can arise as the basis for further analysis. This 
step requires an in depth description of the current control process, to include: 
 participants/clients/stakeholders; 
 strengths and weaknesses; 
 where, when, how is the risk likely to be incurred and by whom; 
 what are the threats and their impact in case of circumvention; 
 why do opportunities arise for circumvention.” 
Having established the risk of undervaluation as a strategic focus area, it is 
submitted that the use of reference pricing would be able to identify importers that 
are possibly undervaluing the customs values of imported clothing and textile 
items.  
                                            
66World Customs Organisation, Risk Management Guide (June 2003) at 10,  
http://doca.mof.gov.tw/public/Attachment/9581611756.pdf, accessed on 16 August 2013. 
67South African Revenue Service, Strategic Plan 2013/14 – 2017/18 (n.d.) at 44, 
http://www.sars.gov.za/AllDocs/SARSEntDoclib/Ent/SARS-Strat-10%20-%20SARS%20Strategic%20Plan%202013-
14%20to%202017-18.pdf, accessed on 1 August 2013.  
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“c) Analyse risks 
Determine controls and analyse risks in terms of likelihood and consequence. The 
analysis should consider: 
 how likely is an event to happen; and 
 what are the potential consequences and their magnitude? 
Combine these elements to produce an estimated level of risk. Customs should 
apply compliance measurement to support this function. If the estimated levels are 
low, then risks may fall into an acceptable category and action may not be 
needed.” 
The use of reference pricing simply identifies importers whose values are below 
the reference price. It is submitted that no further analysis is done and resources 
are directed to all the importers who declare a value below the reference price.  
“d) Assess and prioritise risks 
Compare estimated levels of risk against the pre-established criteria. Rank the 
risks to identify management priorities. There are different types of ranking 
systems. The assessment into HIGH, MEDIUM, and LOW is widespread. In 
complex environments a more detailed system may be needed, such as a range 
from 1 to 100. The latter also requires the determination of high and low risks but 
allows for more precision. 
Risks must be continually monitored for any change in their nature, level or 
significance.” 
It is submitted that with the use of reference pricing no such ranking is done. The 
use of reference pricing is used as a stand-alone tool to identify importers that 
pose a risk in terms of undervaluation.  
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“e) Address risks 
Accept and monitor low-priority risks. For other risks, develop and implement a 
specific management plan which includes consideration of resources (human, 
financial and technical).” 
It is submitted that the importers who have been identified as declaring values 
lower than the reference price should be asked for additional information to dispel 
customs doubt regarding the truth or accuracy of the declared values. If the further 
information provided by the importer is sufficient then the enquiry will be closed. If 
the importer cannot satisfy customs reason to doubt the truth or accuracy of the 
declared value, then customs may determine that the customs value cannot be 
determined under valuation method one and may then determine the method of 
valuation.  
“f) Monitor and review - Compliance measurement 
Monitor and review the performance, effectiveness and efficiency of the risk 
management system and changes which might affect it. 
To remain effective any system of risk management has to test the assessment of 
previously identified risks and be flexible enough to reflect newly identified risks.”  
The use of reference pricing should be monitored and reviewed to test its 
effectiveness and efficiency.  
“g) Documentation 
There should be a risk register which gives the rationale behind selecting the risks, 
and records the assumptions on which assessments have been made, to establish 
an audit trail that ensures important information is not lost.” 
In this regard it is submitted that the SARS should document the methodology and 
rationale of arriving at the reference prices being used. 
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8.3.4 Conclusion 
The Risk Management guide provides for a comprehensive approach to manage 
risks in a customs environment. The aforementioned risk management process 
provides a logical and systematic method of identifying, analysing and managing 
risks.  
In the context of this treatise the risk of undervaluation in the clothing and textile 
industry is what needs to be managed. The use of reference pricing is simply one 
component in identifying the potential importers that may be undervaluing the 
customs values. The disadvantages of using reference pricing highlights that it 
needs to be enhanced further. They also highlight the need to apply other risk 
criteria which, when used together with the reference pricing tool, will enable 
constructive identification and mitigation of the risk of undervaluation.  
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CHAPTER 9 
RECOMMENDATIONS TO IMPROVE THE IDENTIFICATION OF 
UNDERVALUED IMPORTS OF CLOTHING AND TEXTILES 
 
9.1 Introduction 
The previous chapters have laid the basis on which the customs value is based 
both in terms of the Customs Act and the Valuation Agreement. The chapters also 
provided an overview of what reference pricing is as well as the advantages and 
disadvantages of using reference pricing as a tool to detect undervalued imports. 
The approach adopted by the Mexican Tax Administration Service in using 
reference pricing was also reviewed with a view to identifying the similarities and 
differences with the approach adopted by the SARS as well as comparing both 
approaches. The Guideline on a Valuation Database was then discussed with a 
view to ascertaining the relevant components that should make up the data in a 
valuation database. The previous chapter discussed the importance of trade 
facilitation and risk management. 
It is submitted that whilst the use reference pricing may be inadequate in its 
current form given the disadvantages noted in chapter 5, it can nevertheless be 
used as an initial basis to identify potential importers that are possibly 
undervaluing the customs values.  
 
9.2 Recommendations to improve the management of undervalued imports 
of clothing and textiles 
In addition to using reference pricing it is recommended that the following 
additional measures and procedures be adopted by the SARS to identify, analyse 
and manage imports that are undervalued or where the SARS has reasons to 
doubt the truth or accuracy of the declared values.   
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1. Introduce a methodology that follows the risk management principles discussed 
in Chapter 8 in that it is a logical and systematic method of identifying, analysing 
and managing the risk of undervaluation of imported clothing and textiles items.  
2. Reference pricing with all the associated disadvantages can be used as an 
initial identification criterion which will filter all the importers that declare a customs 
value which is below the reference price for a given tariff heading.  As mentioned 
earlier, the use of reference pricing should not on its own be used as a tool to filter 
importers and then subject them to the various interventions as this will hamper 
and increase the costs of legitimate trade.  
3. Having subjected all the importers who import clothing and textiles to a given 
reference price for a given tariff heading, this process will provide the SARS with a 
list of importers who may be undervaluing their imports. 
4. Having secured this list of potential importers, the next step would be to identify 
which importers from amongst them pose a greater risk of undervaluation. A 
simple arithmetic computation would be to restate the declared values with the 
reference price for the targeted tariff heading and then to recompute the customs 
duty and VAT that may have been prejudiced. In this way, for each importer, the 
potential underpayment of customs duty and VAT can be computed. The total of 
the potential customs duty and VAT prejudiced should then be ranked from highest 
to lowest in order to identify who poses a higher risk of undervaluation. In this way 
the importer who declares the lowest values for the highest quantities will be on 
top of the list. A percentage should then be computed as to which importers 
represent the greater portion of the potential underpayment of customs duties and 
VAT.   
5. As mentioned earlier, the use of reference pricing in its current form affects both 
legitimate and illegitimate trade. In the absence of any other tool to detect 
undervaluation it is submitted that measures be put in place to eliminate the 
compliant importers from the aforesaid list. In this way the SARS will be directing 
its limited resources to importers that pose the highest risk. 
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6. The following measures can assist in eliminating the compliant importers from 
the list and thereby facilitate legitimate trade: 
6.1 Where previous imports were stopped due to the declared customs values 
being below the reference prices and the further enquiries resulted in the SARS 
being satisfied with the declared values, then further imports for these importers 
should be facilitated free of stops as this will most likely yield no additional 
customs duty and VAT. This process can eliminate a significant proportion of 
importers from the list. It is submitted that random checks should still be 
maintained to check compliance levels. 
6.2 The SARS can conduct a post clearance audit (PCA) on the importers. A PCA 
process can be defined as the structured examination of a business' relevant 
commercial systems, sales contracts, financial and non-financial records, physical 
stock and other assets as a means to measure and improve compliance.68 If the 
PCA reveals no evidence of undervaluation on historical imports, then this type of 
audit will ensure that the importer/s are fairly compliant and these importers can 
then be removed from the list.  
It must be noted that the PCA is from a customs perspective and does not provide 
a holistic view on the activities of an importer. It is submitted that integrated audits 
be conducted on importers who are suspected of undervaluing their customs 
values because a basic premise would be that whatever the under declared value 
may be, the importer will have to sell the imported products at a price higher than 
the true cost thereof. If the importer is adamant that the declared value is indeed 
true and correct, then the actual mark-up would be very high and this would have 
VAT and income tax implications.  
6.3 The SARS introduced an accreditation programme called Preferred Trader 
with effect from 1 August 2011 which was in response to the need to further 
                                            
68World Customs Organisation, Guidelines for Post-Clearance Audit (PCA) Volume 1 (June 2012) at 4, 
http://www.wcoomd.org/en/topics/enforcement-and-compliance/instruments-and-
tools/~/media/WCO/Public/Global/PDF/Topics/Enforcement%20and%20Compliance/Tools%20and%20Instruments/PCA%2
0Guidelines%20Volume%201.ashx, accessed on 18 October 2013. 
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improve trade facilitation, whilst securing international supply chains and 
encouraging greater compliance.  
The benefits of the preferred trader status are the following:69 
 The appointment of a Customs Relationship Manager tasked with facilitating the 
relationship between the client and Customs; 
 reduction of the amount of security required for compliance with a Customs 
procedure; 
 fewer routine documentary and physical inspections; 
 prioritising a request for tariff and valuation determinations; 
 prioritising access to non-intrusive inspection techniques when goods are stopped 
or detained for inspection. 
To be eligible for accreditation an applicant, the person managing the applicant 
and the applicant’s employee responsible for the customs accreditation, is 
required to:70 
 Show compliance and no convictions with customs and tax laws and procedures 
(as contained in section 64E.13 of the Customs Act); an example being the period 
of three years immediately preceding the application of a serious administrative 
penalty;  
 demonstrate an appropriate record of computer, accounting and logistical systems 
and adequate internal operational procedures and processes;   
 prove that the person who will administer the accredited client requirements has 
sufficient knowledge of customs laws and procedures to implement and maintain 
an efficient and  effective accredited client compliance system and to pass a two 
hour multiple-choice questionnaire test administered by SARS (the pass mark is 
set at 60%);  
 produce evidence of sufficient financial resources;  
 sign an agreement with SARS; and  
 allow Customs to verify any statement in an application. 
                                            
69South African Revenue Service, Accreditation (n.d.), http://www.sars.gov.za/ClientSegments/Customs-
Excise/Processing/Pre-assessment/Accreditation/Pages/default.aspx, accessed on 20 October 2013. 
70Ibid. 
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It is recommended that importers who are accredited as preferred traders be 
excluded from the list as the whole point of the accreditation was to ensure that 
they are fairly compliant with the customs laws. It is also recommended that 
importers that are declaring the true and correct values and who are being 
affected by continuous stops by the SARS due to their declared values being 
lower than the reference price apply for such accreditation and demonstrate their 
compliance and thereby benefit from the programme.  
7. After eliminating the more compliant importers, the list would now include the 
balance of the importers whose declared values are below the reference price. 
This list will still include importers that are declaring the true and correct customs 
values and importers that are undervaluing the customs values.  
8. The transaction value which is the price paid or payable for the imported goods 
would be the value for customs duty purposes in terms of valuation method one. It 
is submitted that the SARS can obtain foreign payment information from the South 
African Reserve Bank (SARB) on the importers that remain on the list. Sections 
4(a)(iii) and 4(a)(iv) of the Customs Act empowers the SARS to make such a 
request for information and it reads: 
“(4)(a) An officer may, for the purposes of this Act- 
(i) . . .; 
(ii) . . .; 
(iii) at any time and at any place require from any person who has or is believed to 
have the possession or custody or control of any book, document or thing relating 
to any matter dealt with in this Act, the production thereof then and there, or at a 
time and place fixed by the officer; and 
(iv) examine and make extracts from and copies of any such book or document 
and may require from any person an explanation of any entry therein and may 
attach any such book, document or thing as in his opinion may afford evidence of 
any matter dealt with in this Act.” 
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The SARS may then compare the customs values of imports of a certain period 
and compare the foreign payments for the same period. Where the foreign 
payments are significantly higher than the customs values declared, this may 
indicate that the goods are undervalued and this forms a reasonable basis to 
doubt the truth or accuracy of the values declared. This information can then form 
the basis of further intervention such as a PCA or even a referral to the criminal 
investigations department as there is prima facie evidence of undervaluation in 
that the price paid or payable for the imported goods is in excess of the customs 
value declared. It must be stressed that this should be where the foreign payments 
are significantly higher than the customs values declared.  
Where the SARB foreign payment information on an importer is reasonable when 
compared to the customs values declared, then the assumption can be made that 
such an importer is more likely to be compliant in that the price paid or payable for 
the goods is more or less equivalent to the customs value declared. It is submitted 
that due to foreign exchange fluctuations in the exchange rates the price paid or 
payable will in most instances not be the same as the declared value. The SARS 
risk management mechanism must take cognisance of this factor.  
A proper analysis and comparison of the SARB foreign payment information with 
the customs values declared will therefore assist further in either excluding the 
compliant importers from the list for further intervention or subject the non- 
compliant importers to further scrutiny with regards to the customs values 
declared.  
9. Section 66(1) defines the term “transaction value” as used in section 65(1) and 
reads as follows: 
“(1) Subject to the provisions of this Act, the transaction value of any imported 
goods shall be the price actually paid or payable for the goods when sold for 
export to the Republic, ....“ 
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The Canadian Border Services Agency (CBSA) has issued Memorandum D13-4-2 
which interprets the meaning and application of the phrase “sold for export to 
Canada”. The guideline reads:71 
“2. The law states: “. . . the value for duty of goods is the transaction value of the 
goods if the goods are sold for export to Canada . . . .” This means that, for goods 
to be appraised under the transaction value method, the importer must be able to 
show: 
a. the goods presented to customs have been “sold” (i.e., the vendor has 
transferred, or has agreed to transfer, title for a price to the purchaser of the 
subject goods); and 
b. the subject goods were “for export to Canada” as a condition of the sale 
agreement between the vendor and the purchaser.” 
It is submitted that when the goods are sold for export, then in the country of 
export, a declaration has to be made to the respective country’s customs 
administration. The said declaration would reveal many particulars, the most 
significant of which would be the customs value.   
The WCO has issued a Guide to the Exchange of Customs Valuation Information 
(Guide on Exchange of Information), the more important of which are the 
following:72 
“1. Valuation-related information to be requested from the Customs administration 
in the country of exportation should be limited to information which is necessary 
for verifying the truth or accuracy of the Customs value declared by the importer 
and fraud is suspected. The requested information may include the value of the 
goods stated in the export declaration/entry presented to the Customs 
administration of the exporting country. 
                                            
71Canada Border Service Agency, Memorandum D13-4-2 Customs Valuation: Goods Sold for Export to Canada (21 
November 2013), http://cbsa-asfc.gc.ca/publications/dm-md/d13/d13-4-2-eng.html#_a1, accessed on 22 November 2013. 
72World Customs Organisation, Guide to the Exchange of Customs Valuation Information at 4, 
http://www.wcoomd.org/~/media/WCO/Public/Global/PDF/Topics/Valuation/Instruments%20and%20Tools/Guides/guide_ex
change.ashx?db=web, accessed on 5 November 2013. 
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2. The use of bilateral or multilateral mutual administrative assistance agreements 
to delineate the appropriate terms for the exchange of valuation information 
among Customs administrations is recommended. 
3. … “ 
It is submitted that if the SARS can secure the relevant export information from the 
customs administration of the country of export, then the value declared on export 
can be compared to the value declared on import in South Africa and any 
deviations in the two values will provide the SARS with sufficient grounds to detain 
or release the imported goods. Where it is found that the values are the same, 
then such importers can be excluded from the list. Where it is found that the 
declared values on import are lower than the declared values on export by the 
supplier, then the reasons to doubt the truth or accuracy of the declared values 
become even stronger and such importers should be subject to the further 
intervention by the SARS to satisfy itself with regard to the truth or accuracy of the 
declared values.  
In the preamble to the Guide on Exchange of Information it is stated that the 
requested information from the export country should not be used as a basis for 
the determination of the customs value.73 However the Guide on Exchange of 
Information is merely a guide. 
In the case of Commissioner of Customs vs Indian Watch Parts Mfg. on 6 
February, 2004 (171) ELT 141 Tri Del74, the facts of the case were as follows: 
The Respondent imported watch parts from a supplier in Hong Kong and declared 
a customs value of HK$ 10 000. The goods were declared and cleared at that 
value. Subsequent investigations by the Indian Customs Authorities revealed that 
the foreign supplier had declared a value of HK$ 36 000 for the same 
consignment under their export declaration filed before Hong Kong Customs. The 
                                            
73World Customs Organisation, Guide to the Exchange of Customs Valuation Information (n.d.) at 1, 
http://www.wcoomd.org/~/media/WCO/Public/Global/PDF/Topics/Valuation/Instruments%20and%20Tools/Guides/guide_ex
change.ashx?db=web, accessed on 5 November 2013. 
74Indiankanoon (n.d.), http://www.indiankanoon.org/doc/1624104/, accessed on 26 August 2013. 
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Hong Kong Customs Authority on request from the Indian Customs Authority 
made available statutory declarations filed before Hong Kong Customs.  
At point 8 of the judgement, the court stated:75 
“When the issuer of the invoice indicates one value for the goods in the invoice 
and another value in other documents, the customs authorities are fully justified in 
holding the invoice value to be not the transaction value. Finding of mis-
declaration of value also would be justified in circumstances where under 
declaration of value in the import invoice and the bill of entry help in evading high 
rates of import duty.” 
At point 9 of the judgement, the court stated:76 
“9. The Revenue is entirely justified in contending that the export declarations 
obtained by them were authentic. These are statutory documents filed before 
Customs authorities in Hong Kong. Hong Kong authorities made these documents 
available to Indian Customs authorities on request. In the present case, there are 
no circumstances calling in question the particulars taken from the export 
declarations. In fact, the particulars of the goods declared in the export declaration 
and the invoices tally and the importers have accepted this fact.” 
Based on the aforementioned case law, it is submitted that the customs values 
declared on export may be used as a basis to determine the customs value on 
import. However it is submitted that when a request of this nature is made to any 
Customs Authority, then the SARS should also request the proof of payment from 
the exporter because this will ultimately be the price paid or payable for the 
imported goods.  
The Guide on Exchange of Information further mentions that a Customs 
Administration should request information in terms of the bilateral or multilateral 
mutual administrative assistance agreements. South Africa has many such 
agreements with many countries and it is submitted that the SARS make use of 
                                            
75Indiankanoon (n.d.), http://www.indiankanoon.org/doc/1624104/, accessed on 26 August 2013. 
76Ibid 
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this request for information in order to satisfy itself with regards to the truth or 
accuracy of the values declared. 
The full list of countries is listed as follows:77  
Country Date of Entry into Force 
Algeria 5 March 2003 
Argentina 1 December 2012 
Brazil 1 December 2012 
Canada 9 November 2010 
China (People's Republic of) 1 February 2007 
Democratic Republic of Congo 1 May 2008 
France 1 July 2000 
India 1 October 2008 
Iran 1 August 2012 
Japan 2 July 2012 
Mozambique 12 January 2006 
Netherlands 1 April 2003 
Norway 1 November 2006 
United Kingdom 1 June 2000 
United States of America (USA) 1 August 2001 
                                            
77South African Revenue Service, Agreements on Mutual Administrative Assistance – Customs (n.d.), 
http://www.sars.gov.za/Legal/International-Treaties-Agreements/Pages/MAAs-on-Customs.aspx, accessed on 23 
November 2013. 
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Where the values declared on import agree to the values declared on export, then 
such importers may be excluded from the list. Alternately where the values 
declared on import are lower that the values declared on export, such importers 
must be subject to further scrutiny by the SARS and the opportunity to use such 
export values as basis to determine the transaction value should be considered.  
10. Taking note of the Mexican approach when using reference price, one of the 
key findings there was that an importer or the agent could indicate on the customs 
clearance documents that they have the necessary documentation to support the 
values that are going to be declared. If the SARS can facilitate a similar facility, 
then in this way when the clearance is effected, the SARS will be aware that the 
importer has the necessary documents to support the values declared and 
accordingly the time taken to finalise the query with regard to the truth or accuracy 
of the values declared will be shortened and this will facilitate legitimate trade.  
11. In order to improve the reference pricing mechanism the following is submitted 
which can enhance its effectiveness: 
 The SARS will have full knowledge of the various countries from where the 
majority of clothing and textile imports originate. It is submitted that for the 
targeted tariff heading industry specialists in the respective countries be 
consulted with in order to arrive at a reference price per tariff heading per 
country of origin. In this way the basis of arriving at the reference price would 
be more meaningful. 
 
 The SARS should make the tariff headings and reference prices attached 
thereto public. In this way, importers who declare values lower than the 
reference price know that they will be subject to further scrutiny. On the other 
hand by making the aforesaid information public, importers who are 
undervaluing may increase the declared value to just over the reference price 
so as to avoid their goods from being detained and subjected to further 
scrutiny. In this way there is no additional burden placed on the SARS to deal 
with many stops and detentions. It is submitted that with very little effort the 
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SARS will be able to increase compliance levels to an acceptable level (above 
the reference price) and thereby generate more revenue and hopefully protect 
the local clothing and textile industry. 
 
 The SARS should also give full details as to the basis of how the reference 
price is arrived at in terms of the constituents that were taken into account in 
terms of raw material, labour, direct and indirect costs, etc. as well as the 
exchange rates used.  
 
 Whatever the basis used to arrive at the reference price, consideration must be 
given for the varying exchange rates to ensure that in time of a stronger Rand, 
the reference price used is lower than in times when the Rand is weak.  
 
9.3 Conclusion 
It is submitted that the above recommendations would: 
 Legitimise the use reference pricing as a tool to detect the risk of 
undervaluation; 
 assist the SARS to identify importers that pose a greater risk of 
undervaluation and thereby direct it’s limited resources effectively and 
efficiently; 
 facilitate legitimate trade; 
 assist traders who are being negatively affected to meaningfully engage the 
SARS; and   
 comply with the PAJA. 
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CHAPTER 10 
CONCLUSION 
The introduction of reference pricing data is a tool which the SARS together with 
industry has introduced to detect undervalued imports of clothing and textiles. It is 
admirable that the SARS has taken a proactive step to try and address this risk. 
This industry has been under threat for far too long. The SARS have stated that it 
is going to focus on these industries in the Strategic Plans (2013/14 to 2017/18).  
The objective of the research was to assess the adequacy of reference pricing as 
a tool to address the undervaluation of imports of clothing and textiles within the 
framework of the Customs Act, international agreements, international guidelines 
and frameworks, with a view to proposing recommendations to enhance the risk 
identification of importers that are undervaluing the importation of clothing and 
textiles into South Africa.  
The research study should also assist importers who are declaring the true 
customs value to meaningfully engage the SARS Customs Division. 
The research answered all of the questions raised in Chapter 1 at 1.3. It was 
established in Chapter 3 that the use of reference pricing cannot replace the 
transaction value of an imported item as it is not the actual price paid or payable 
for the imported item and therefore inconsistent with the provisions of the Customs 
Act and the Valuation Agreement. However in Chapter 4 it was also established 
that the use of reference pricing may be consistent with the law only in so far as it 
is used as a tool to detect the risk of undervaluation and this is where, it is 
submitted, the SARS finds a basis to use reference pricing. 
Chapter 7 discussed the Guideline on a Valuation Database which gives direction 
as to how, on an informed basis, a customs administration can develop a valuation 
database which will provide a basis to arrive at a value for a given tariff heading. 
The purpose of values in a valuation database and the reference price would be to 
identify importers that are undervaluing the customs value. 
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There is no international guideline on the use of reference pricing and the SARS 
has not given any indication as to the basis of how it arrived at the reference 
prices, what the reference prices are and the tariff headings being targeted.  
However the use of reference prices may be consistent with the Guideline on a 
Valuation Database in that it has the same purpose. 
The SARS has not provided any basis of how it arrives at the reference prices. 
The non-disclosure by the SARS of the methodology applied to arrive at the 
reference prices could be challenged by importers if they invoke the provisions of 
the PAJA. 
The use of reference pricing has its own unique set of advantages and 
disadvantages (see Chapter 5).  It is submitted that the disadvantages outweigh 
the advantages. The main point of contention would be that the use of reference 
pricing would hamper legitimate trade and increase the cost of doing trade. It was 
further established that the use of reference pricing as a stand-alone tool is 
inadequate to address the risk of undervaluation.  
The recommendations in Chapter 9 provide the SARS with a wide range of 
options which, if adopted will, it is submitted, enable identification of legitimate 
trade and facilitate this trade, and further direct its limited resources to the 
importers that pose a greater risk of undervaluation.  
It is submitted that the recommendations also provide the SARS with additional 
criteria which can be used to enhance the reference pricing data to ensure that 
there is a logical and transparent method to arrive at the reference price and which 
is arrived at after taking into account the dynamics of the countries from where the 
imported clothing or textile items originate. 
Legitimate traders should be proactive and take advantage of the preferred trader 
programme as well as ensure that they secure all the necessary documentation to 
be able to satisfy the SARS that the declared values are true and correct.  
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In the final analysis it is concluded that the current practice adopted by the SARS 
with the use of reference pricing will not address the risk of undervaluation in the 
clothing and textile industries. A more holistic approach is needed to address 
undervaluation. Something more is needed than just the reference price and, it is 
submitted, the recommendations in Chapter 9 provide that something more. 
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